DW 00- 153
EASTMAN SEVER COMPANY
Joint Petition for Approval of Stock Transfer
Order Approving Stock Transfer
ORDER NO 23.608

Decenber 22, 2000

APPEARANCES: Devine, MIIlinmet & Branch, Frederick
Cool broth, Esq., for the Eastman Community Associ ati on; Tony
Hanslin for Eastman Sewer Conpany; Thonmas G Wade for the
East man Community Associ ation; Myron L. Cummm ngs and Donat o
| an, custoners of Eastman Sewer and Lynmarie Cusack, Esq., on
behal f of the Staff of the New Hanpshire Public Utilities
Comm ssi on.
l. | NTRODUCTI ON & BACKGROUND

On July 21, 2000, Eastman Sewer Conpany (Conpany)
and the Eastman Community Associ ation (Association or
ECA)l ocated in Grantham New Hanpshire filed a Joint Petition
for Approval of the Transfer of all of the Stock of the Sewer
Conpany to the Association with the New Hanpshire Public
Utilities Comm ssion (Conmm ssion). An Order of Notice was
i ssued setting a prehearing conference for August 29, 2000.
The Order of Notice indicated that the filing raised issues
under RSA 374:30 and whet her the Association had the
financial, operational and managerial ability to own the
system The petition asks for approval for the transfer of
all outstanding stock consisting of 1,600 conmon shares to the
Associ ati on.

The Conpany currently provides service within the
East man devel opnent to approximately 336 condom nium units,

200 single famly homes and two commercial custoners, the

Eastman Visitor Center and the Association. The overal
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devel opment consists of anong other things 850 single famly
homes, 336 condom niumunits, 410 vacant |lots, an 18-hole golf
cour se,

community center and recreation buildings. The sewer
custoners are a subset of the entire Association.

At the Prehearing Conference the Joint Petitioners
expl ai ned the substance of the petition and indicated that the
Associ ati on woul d not seek any acquisition prem um associ at ed
with the stock transfer. Additionally, the Association
represented that its desire was to continue to be regul ated by
this Comm ssion. At the close of the Prehearing Conference
t he Chairman of the Comm ssion requested that the Parties and
Staff neet in a technical session and submt a proposed
procedural schedule for the remai nder of the docket.

By Conm ssion Letter dated October 9, 2000, |ate
filed notions to intervene submtted by M. Myron L. Cumm ngs
on Septenber 26, 2000, and M. Donato |lan on Septenber 28,
2000 were granted.

I n accordance wi th Comm ssion Order No. 23,547, a
settl ement conference was held on October 30, 2000 and a
Hearing on the nmerits of the Joint Petition was held on
Novenber 16, 2000.

1. POSITION OF THE PARTI ES

A. JO NT PETI TI ONERS

At the Hearing on the nerits wi tnesses Tony M
Hanslin, President of the Eastman Sewer System and M. Thomas

G. Wade, General Manager of the Eastman Community associ ation,



DW 00- 153

-3-
summari zed their prefiled testinonies. By virtue of the
know edge, skill and ability of the existing enployees to
carry out the association’s wi de range of responsibilities,
M. Wade averred the Association possesses the financial,
manageri al, and technical ability to operate the Sewer System
and will continue to provide adequate and reliable service
shoul d the Conm ssion approve the transfer of stock to the
ECA.

The wi tnesses further summrized the terns and
conditions contained in an executed Stock Purchase Agreenent
Bet ween the Stockhol ders of Eastman Sewer Conpany, Inc.,
Sell er And Eastman Community Associ ation, Buyer (Agreenent)
identified as Exhibit I in this proceeding. A change was nade
to the Agreenment by the parties and di scussed by M. Wade. On
page 2, Section 2.02 the figure $95, 000 was amended downward
to $75,000 which is the anount the buyer (ECA) is to pay the
seller, the Eastman Sewer Stockhol ders.

Addi tionally, M. Hanslin nade npdest changes to the
reference to plant and equi pnent on pages 2 and 3 of his
testinmony identified as Exhibit 2. M. Hanslin further
sunmari zed a physical description of the sewer systemand its
operation under the New Hanpshire Departnent of Environnental
Services. M. Wade made no changes to his testinmony identified
as Exhibit 3, but summarized his testinmony as to how t he ECA
is structured and how t he managenent of the Sewer System woul d
be undertaken by the existing Staff of the ECA

M. Wade testified that the ECA had the resources to
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performthe functions of the sewer systemand in addition
woul d contract with Water Systens Operators, Inc. of Henniker,
NH for technical managenment and enpl oyee training. The w tness
al so sunmari zed a Supplenental Filing by Eastman Conmunity
Associ ati on submtted on Septenber 15, 2000 Regardi ng Proposed
Affiliate Contracts, including a Proposed Services agreenment
subm tted as Exhibit 4 to the Petition. The witness offered a
change to Section 4. A which deleted a phrase contained in
the original subm ssion which read, “and a reasonable return
on investnment,” That phrase was stricken so there would be no
return on investnment for services rendered. |In response to
concerns raised by the intervenors, the witness agreed not to
use capital reserve funds on the irrigation system

M. Wade also testified that sewer conpany w |l have
a board of Directors conprised of two nmenbers appointed by the
ECA Board of Directors and three ECA nenbers who are al so
sewer users. He also reiterated that should the Comm ssion
grant the request that a pending rate increase before the
Conmmi ssi on woul d be withdrawn.

B. | NTERVENORS

Messrs. Donato lan and Myron Cumm ngs, custoners of
the sewer system provided oral testinony. M. |lan commended
M. Hanslin and M. Wade for their presentation. Oiginally
the witness stated that he had sone concerns but that those
had been resolved during the course of the investigation of
the Stock Transfer. He stated that he had no quarrel wth

either the technical, managenent or financial ability of the
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ECA to take the system over. Therefore, he as an intervenor
does not oppose the transfer of ownership of the Eastman Sewer
System to ECA

M . Cunm ngs, however, discussed two concerns
regardi ng the transaction. First, M. Cunm ngs addressed his
unease over the nunbers in a proposed budget based upon
hi storical information. This concern, he comrented, was
al l ayed after discussions with the Chairman of ECA, who
prom sed that the nunmbers woul d be changed to reflect a nore
accurate budget once preci se expenses were known. The second
concern articulated dealt with tinme cards and the accounting
of actual worked perforned.

This concern was addressed by M. Wade who i ndi cated
a wllingness to work with the Comm ssion Staff to set up
books and records so there will be a paper trail on the work
bei ng done on the system by the ECA enpl oyees.

C. STAFF

The Staff of the Public Uilities Comm ssion did not
offer any witnesses to testify at the hearing. However,
Counsel for Staff did cross exam ne the witnesses representing
the Joint Petitioners regarding ECA's financial, manageri al
and technical ability to operate the sewer system the spray
irrigation systemand its use of treated effluent on the golf
course, and the contractual relationship between Water Systens
Operators and the Sewer System

Based upon the prefiled testinony, the oral

testinmony and the discovery in the case, Staff had no
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obj ection to the Joint Petition.
[11. COVM SSI ON ANALYSI S

This Commi ssion possesses the statutory authority to
allow an entity to engage in business as a public utility when
the Comm ssion finds that the exercise of the right,
privilege, or franchise is in the public good. RSA 374:26.
Addi tional statutory authority permts a public utility to
transfer to another its stock when this Comm ssion finds that
transfer to be in the public good. RSA 374: 30.

Based on the evidence in the record of this
proceedi ng, we find that the Eastnman Conmunity Associ ati on
possesses the managerial, technical and financial ability to
continue to provide adequate and reliable service to the
custoners currently being served by the East man Sewer Conpany,
I nc.

The Eastman Conmunity Associ ation presented evidence
of its ability to operate the sewer systemin a manner
consistent with the public good. 1In an effort to address
custoners’ concerns, the Association agreed to certain
conditions. For exanple, Exhibit 5 provides changes to the
conposition of the board of directors of the sewer conpany and
i ndi cates that the Association Board will appoint sewer
custoners to the board who are residents for “nost of the
year.” Additionally, the Association agreed with the
intervenors that any capital reserve woul d not exceed
$250,000. |If the reserve exceeded that anount, the

Associ ati on would ask the Comm ssion for a rate reduction to
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elimnate collection of those funds. See Transcript, Novenber
16, 2000, p. 36. We believe these additional comm tnments by
the Association are also in the public good.

Comm ssion Staff expressed no real concern over the
transfer as described by the petitioners. W, therefore,
woul d agree that the Association appears to have the avail abl e
resources to performthe functions of a sewer conpany. We,
however, caution the Association to conply with our rules and
st andards for separate accounting given the affiliate
relations that exist.

Based on the foregoing, it is hereby

ORDERED, That the Joint Petition for Approval of the
Transfer of all the Stock of Eastman Sewer conpany, Inc. to
East man Community Association is hereby APPROVED;, and it is

FURTHER ORDERED, Eastman Conmunity Associ ati on
submt a request to wthdraw East man Sewer Conpany’s stayed

rate case, DW99-038, within fourteen days of the date of the

i ssuance of this Order
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By order of the Public Utilities Comm ssion of New

Hanmpshire this twenty-second day of Decenber, 2000.

Dougl as L. Patch Susan S. GCeiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Claire D. DiCicco
Assi stant Secretary



